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Background

At the February 2025 Investment Committee Meeting, Investment 
Staff and Callan expressed concern that the asymmetric 10-year 
amortization of asset losses results in investment allocations with 
lower returns to decrease risk and upside contribution volatility

CavMac has discussed this with CMERS staff

In this presentation, CavMac has included alternative funding 
policies for the Board to consider to allow Callan to develop 
investment policies with better risk reward metrics
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“Standard Actuarial Practices”

Excerpts from Act 12
… the required annual 

employer contribution shall 
be calculated using a 30-year 

amortization period and an 
annual investment return 

assumption that is the same 
as or less than the annual 

investment return assumption 
used by the Wisconsin 

Retirement System 

Future unfunded actuarial 
accrued liability due to factors 
such as market returns and 
standard actuarial practices 

may be amortized on the 
basis of standard actuarial 

practices. 

No trustee or administrator of 
a retirement system of a 1st 
class city shall be subject to 

liability for complying with this 
section.
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“Standard Actuarial Practices”

• Actuarial Standard of Practice 4 (ASOP 4) allows us to not assess the 
30-year amortization  
 2.23 Prescribed Assumption or Method Set by Law—A specific assumption or 

method that is mandated or that is selected from a specified range or set of 
assumptions or methods that is deemed to be acceptable by applicable law 
(statutes, regulations, or other legally binding authority). For this purpose, an 
assumption or method set by a governmental entity for a plan that such 
governmental entity or a political subdivision of that entity directly or indirectly 
sponsors is not deemed to be a prescribed assumption or method set by law.

 3.24 Assessment of Assumptions and Methods Not Selected by the Actuary—For 
each measurement date, the actuary should assess whether an assumption or 
method not selected by the actuary is reasonable for the purpose of the 
measurement, other than 1) prescribed assumptions or methods set by law 

• But we do assess the 30-year amortization and in our professional 
judgement it is not reasonable
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“Standard Actuarial Practices”

• The contribution based on CavMac’s recommended 10-year 
amortization is around $100 million more than the 30-year 
amortization amount mandated by Act 12

• While Act 12 allows CMERS to fund future changes in the UAAL
over an actuarially sound period, no policy can replicate the 
recommended 10-year amortization period.
 CavMac considered recognizing asset losses immediately
 But asset gains would result in not being able to fund over 10 years
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These considerations make longer amortization more palatable

Other Considerations

• Under Act 12, tax revenues stop when CMERS is fully funded or 
after 30 years has passed, whichever occurs first.
 This suggests that a longer amortization policy may not be unreasonable.

• The amortization is level dollar
 Which means the UAAL is paid down each year (i.e., no negative 

amortization)
• Despite these, Act 12 falls short of standard actuarial practice
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Policies to Consider

Current
Maintain current UAAL

Initial UAAL and actuarial gains over 
30 years beginning January 1, 2024

No minimum amortization payment

Actuarial losses over 10 years

Lawsuit amortized over nine years

Alternate 1
Increase  UAAL as of January 1, 
2026 by resetting AVA to market

All UAAL over 28 years beginning 
January 1, 2026

Minimum amortization equal to the 
January 1, 2026 UAAL payment

Actuarial gains and losses over 10 
years

Lawsuit amortized over 28 years

Alternate 2
Increase  UAAL as of January 1, 
2026 by resetting AVA to market

All UAAL over 28 years beginning 
January 1, 2026

Minimum amortization equal to the 
January 1, 2026 UAAL payment

Actuarial gains and losses over 15 
years

Lawsuit amortized over 28 years
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Illustrations

The next four slides illustrate the impact of the policy on projected 
City contributions

CavMac performed a stochastic projection based on simplified 
projected returns and current valuation assumptions

Projections of City contributions performed by Callan will differ due 
to modelling glide path and refined return assumptions
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A Reminder about Actuarial Models
“Models are designed to identify anticipated trends and to
compare various scenarios rather than predicting some
future state of events… The projections do not predict the
System’s financial condition or its ability to pay benefits in
the future and do not provide any guarantee of future
financial soundness of the System. Over time, a defined
benefit plan’s total cost will depend on a number of
factors, including the amount of benefits paid, the number
of people paid benefits, the duration of the benefit
payments, plan expenses, and the amount of earnings on
assets invested to pay benefits. These amounts and
other variables are uncertain and unknowable at the time
the projections were made. Because actual experience
will not unfold exactly as expected, actual results can be
expected to differ from the projections. To the extent that
actual experience deviates significantly from the
assumptions, results could be significantly better or
significantly worse than indicated in this study.”
• from “Actuarial Impact of CMERS Soft Close with

Future Member Participating in WRS” dated January
25, 2023
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Stochastic Projections
• Stochastic modeling was performed to analyze and compare the different 

funding policies and how contribution levels are impacted over time
• 1,000 scenarios of random asset returns were modeled over a 30-year period

 Reflected a 6.8% return for 2024
 Future returns are based on plan’s expected risk and return

o Expected return: 6.8%
o Standard deviation: 12.5%

 Measured ranges of outcomes

• Assumes all other actuarial assumption are met every year in the future
• Note that the actual Plan Year 2026 contribution amount will likely be different 

from the amount shown here
 Retirement, termination, mortality and other experience different than assumed

• Recall, projections of City contributions performed by Callan will differ
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Stochastic Projections

• Stochastic modeling uses “Monte Carlo” simulations to generate thousands of 
results for each year of the projection, based on the underlying capital market 
assumptions.

• Each line represents a single scenario (one set of 10-year returns)
• For analysis, results for each year are summarized, ranked and then shown as 

distributions (see next slide)
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Stochastic Projections

– 95th Percentile (5% of outcomes are above this line) 

– 75th Percentile (25% of outcomes are above this line)

– 50th Percentile (50% of outcomes are above this line, 50% are below this 
line – referred to as the Median)

– 25th Percentile (75% of outcomes are above this line) 

– 5th Percentile (95% of outcomes are above this line)
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Current Funding Policy

Funding Policies to Consider
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Alternative 1

Funding Policies to Consider
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Alternative 2

Funding Policies to Consider
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The comparison illustrates the difference in policies

Comparison
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Comments 

• At the median, the alternate policies result in higher City 
contributions now and lower City contributions later

• The alternate policies result in less variability but take longer to pay 
down the unfunded actuarial accrued liability
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Conclusion

• None of these Funding Policies are reasonable in our professional 
judgement because the amortization period legislated under Act 12 
is too long

• Standard Actuarial Practices don’t exist to fix this deficiency
• Other considerations noted earlier make these Funding Policies 

slightly more palatable
• The Board can consider having Callan run alternatives 1 and 2 to 

determine if these alternatives result in a better investment universe



THANK 
YOU
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National Funding Level Trend
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National Trend in Investment Return
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Dear MI-. Allen: 

This opinion is in response to your letter of April 28,2010, in which you ask whether the 
adoption by the Connnon Council and the Mayor of File No. 091274, which codified 
changes to the funding formula that had been adopted by the Annuity and Pension Board 
in August, 2009, infringes on the fiduciary responsibilities of the board, and, whether 
board members could be held liablc in the event of fund inipainnent. 

To answer these questions, this opinion discusses the obligations of the board, the City, 
and the city agencies, the City's home rule authority over the pension plan, the events 
leading up the adoption of File No. 091274, IRS funding requirements, a discussion of 
how the issues raised by the questions asked have been addressed under Employees 
Retirement Income Security Act, contractual limitations on funding changes, and our 
conclusion. 

Chapter 36, the ERS plan, creates an eight-member board consisting of thrce who are 
appointed by the  resident of the Common Council, three who are elected by the 
ineinbers of the retirement system, one who is elected by the retil-ces, and the 
Comptroller, who sits c.x officio (by viltue of the office). The board is charged with 
"[tlhe general administration and responsibility for proper operation of the retirement 
system and making effective the provisions of this act." Sec. 36-15. As explained below, 
this generally means the safeguarding and investment of fund assets, and the payment of 
expenses and henefits in accordance with the teinis of the plan. 
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The City aud city agencies are obligated to tinance their pension obligations, sec. 36-13- 
2-d; accordingly, tlie City is authorized to levy a tax on all taxable real and personal 
property to fimd its pension contribution. Sec. 36-08-6-f. Non-taxing city agencies are 
requil-ed to include their pension contributions i ~ i  their budgets. Sec. 36-08-6-g. 

Chapter 396, Laws of 1937, wliich crcated thc Employes' Rctil-ement System, authoriied 
the creation of  several funds to hold contributions, make investments, and pay benefits 
and expenses. The law defined the method to be used to detemine the amount of 
employee and emp1oye1- contributions, but left the calculation of the amount of those 
contributions to the board and the actuary. Chapter 396, sec. 8. 

Under Chapter 441, Laws of 1947, the City was given home rule power with respect to 
the Employes' Retirement System. Under the home rule provision, the City was 
empowered to amend or alter the provisions of the Employes' Retirement Act, usiug the 
method prescribed for charter ordinances under Wis. Stat. sec. 66.01, provided no 
a~nendment "shall modify the annuities, benefits, or other rights of any persons who are 
me~nbers of the system prior to the effective date of such arnendmcnt."' The board 
retained the responsibility for administration and the proper operation of the retirement 
system and for making effective the provisions of the Act. 

In 1995 the Connnon Council amended Chaptcr 36 to adopt the projected unit credit 
method to determine the amount of the City's and city agencies' annual contributions to 
the fund. File No. 942017. Accordingly, the actuary is I-equired by sec. 36-15-15 of the 
Charter to make an annual valuation of assets and liabilities of the pension fund by 
applying the projected unit credit method specified in the ordinance. The 1995 
amendment, however, did not detine all of the assumptions the actuary is required to 
make when applying that method. 'Those assumptions include averagiug periods 
(smoothing) and financing (amortization) methods generally referred to as the "funding 
policy." The board anllually approves the actuary's valuation and ce~tifies the 
contributions due from the City and the city agencies. Sec. 36-08-6-e. In approving the 
actuary's valuation report, the board either tacitly or explicitly approves the assumptions 
made by tlie actuary in the report. 

I The Wisconsin Court of Appeal ilite~preted this provision to mean ERS retirement benefits in effect when 
an elnployee becomes a nlember of the system wel-e vested unless the elnployee agreed to a change. 
A4ih1~rrlikcv Police A.s.sociolior? 1'. Cily of Mihvrukcc, 222 Wis.2d 259, 588 N.W.2d 636 (Ct. App. 1998); 
IVe1ler.1~. Cil)~ ~fMi111~oiilicc. 214 Wis. 2d485. 571 N.W.2d 459 (1997). 
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In August of 2009, the Annuity and Pension Board, with the approval of the syste~ii 
actuary, adopted a new funding policy that changed some of the assumptions made by the 
actuary when applying the projected unit credit method. The actuary info]-wed the board 
in writing that the proposed assumption changes were "reasonable," and "within the 
bounds of responsible actuarial practice." The actuary explained that the new policy 
modifies certain policy components "within actuarially sound pal.ameters." (Letter of 
August 14, 2009) A consequence of  this change is a reduction the Cily's and city 
agencies' near term annual contributions, but delayed recognition of future increases in 
asset values. 

In March of  2010, the Coiutnon Couucil amended Chapter 36 to codify the funding 
policy recommended by the actuary and adopted by the board. File No. 09 1274. The 
Council added the qualification that the policy could not be changed without certification 
by the actuary and approval by the board. The effect of the amendment is that the hoard 
would no longe~ have authority to change those parts of the funding policy specifically 
addressed in Chapter 36 by majority vote; instead, a change would require witten 
certification from the board's actuary that such changes coniply with actuarial standards 
of practice, approval of the board by majority vote, a two-thirds vote of the Coininon 
Council, and approval by the Mayor. 

IRS Fzmding Requirernorts 

Governmental plans are exempt from the minimuin hnding standards imposed under 
section 412 of the IRS Code. 26 U.S.C. S412(h). Governmental plans are subject to the 
pre-ERISA funding standards. Accordingly, a govesnmental plan inust meet the 
requirements of section 401(a)(7) of the Code, as in effect on September 1, 1974, in order 
to be treated as a qualified plan for purposes of section 401(a). Id. Section 401(a)(7), as 
in effect on Septeinber 1, 1974, did not prescribe any specitic ftunding standards, but 
instead required that a plan provide that in the event of a plan teruiination or a complete 
discontinuance of contributions, the rights of  employees to benefits accrued to [he date of 
the plan termination or discontinuance of contributions, to the extent then funded, would 
become non-forfeitable. 

As to funding, a govvennental plan must be able to meet current or anticipated near- 
future benefit payments, and the amounts appropriated to the plan must be fully sufficient 
to finance culrent benefits as determined by actuarial standards. Gwr. Corns. Merii. 
36813 (August 16, 1976). Therefore, as long as a governniental plan provides for full 
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vesting on termination or discontinuance, and as long i s  the plan can meet its CUI-rent or 
near-future benefit com~nit~nents, the employer is generally fi-ee to fund henetits in any 
manner it chooses, provided that i t  actually sets aside assets for that pulpose. See, e.&, 
Rev. Rul. 71-91, 1971 C.B. I 16 (holding that a noncontributory plan that contained n o  
funding arrangement but provided that the employer would pay the inonthly pension 
benefit to the employee directly did not qualify under section 401(a)). 

Although governmental plans such as the Employes' Retirement System are exempt f m n  
ERISA under 29 U.S.C. secs. 1002(32) and 1003(b)(l), similar principles apply under the 
law of trusts. Moreover, courts often look to ERISA for guidancc to resolve qucstions 
concerning public pension plans. Accordingly, to answer your qucstions, we reviewed 
Loe/d~ced Corp. 1. Spinlr, 517 U.S. 882 (1996). which discussed ERISA in a similar 
context. 

The Lockheed Colyoration adopted an early retirement program that offered increased 
retirement benefits for employees who chose to retire early, payable out of the plans 
assets. But as a condition to participate, Lockheed also required participants to waive any 
eiuployment-related claims they might have against Lockheed. In other words, Lockheed 
arguably purchased a benefit for the corporation-1-eleases of its potential liabilities- 
with retirement fund assets. The Ninth Circuit Court of Appeals had held that Lockheed 
had engaged in a prohibited transaction in violation of ERISA because the eaAy 
retirement program used plan assets to purchase a significant beneiit for ~ockheed.' 

The Supreme Court reversed the Ninth Circuit. It concluded that Lockheed did not act as 
a fiduciary when it adopted the early retirement program, and, therefore, Lockheed was 
not subject the prohibitions of ERISA. that apply to fiduciaries. Under ERSIA, the court 
noted, a person is a fiduciary with respect to a plan if he or she exercises any 
discretionary authority or control over its management, administration, the management 
or disposal of its assets, or renders investment advice for a fee. 29 U.S.C. sec. 1002(21) 
(A). Accordingly, "'only when fulfilling certain detined functions, including the exercise 
of discretionary authority or control over plan management or adn~inistration, does a 
person become fiduciary under 3(21)(A)." Id. at 890, quoting, Sislrind 1,. S~CI . I : I>  
Refirertmr Progrnm Urzis.ys, 47 F.3d 498, 505 (1995). A fiduciary, the court explained, 

' 29 U.S.C. sec. 1106(a)(l)(D) ~nandates, in part, that "[a] fiduciary with respect to a plan shall not cause 
the plan to eugage in a transaction, if he !wows or should know that such traransaclio~~ constitutes a direct or 
indirect . . . transfer to, or use by or for the benefit of a party in interest, or any assels of the p la~~."  
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is not, strictly speaking, a person. Rather it is a status that attaches to a person who 
exercises ce~tain f o m s  of discretion, authority, or control. ERISA sec. 3(21)(A) provides 
that: 

[A] person is a fiducial-y with respect to a plan to the extent (i) he 
exercises any discretionary authority or discretionary control respecting 
management of such plan or exercises any authority or control respecting 
nianagement or disposition of  its assets, . . . (iii) he has any tliscrelionary 
authority or discretionary responsibility in the administration of such plan. 

This definition emphasizes the actual role and conduct of the individual, not the 
individual's title. Because the defined functions in the definition of fiduciary do not 
include plan design, an en~ployer may decide to amend an employee benefit plan without 
being subject to fiduciary review. Id. Lockheed, therefore, the court concludcd, acted as 
a settlor and not as a fiduciary when it amended the t e r m  of the plan.' 

ERISA sec. 408(c)(3) expressly permits a plan fiduciary to be the enlployer (or union, if 
a union sponsored plan), or one of its officers, employees, agents, or other representative. 
The rationale for this is plain. In the end it is the employer's or union's money that is 
used to pay benefits and expenses. Accordingly, an employer or union would want to 
maintain oversight of the plan's funds, and employers or unions would be reluctant to 
establish or maintain plans if they were unable to maintain oversight. 

How does one distinguish between an employer's fiduciary and non-fiduciary roles? 
The court in Lockheed distinguished between an employer's plan administration, which 
is a fiduciary function, and plan design, which is a non-fiduciary role. The court refers 
to the non-fiduciary role as the settlor function, a term talten from the law of trusts, 
which refers to the authority of the donor of  property to detemine the terms of the trust. 
Some courts fomiulate the distinction as the "two-hat doctrine." ERISA requires "the 
fiduciary with two hats [to] wear only one at a time, and [to] wear the fiduciary hat when 
making fiduciary decisions." Pegrnm 1.  Herdrich, 530 U.S. 21 1, 225 (2000). 
Employers who act as plan administrators "assume fiduciary status only when and to the 

3 An employer, however, does not have a fl-ee lhand in amending plans because other portions of ERISA 
govem plan amendments, cg., 29 U.S.C. sec. 1054(g), amendments may not decrease acctued benefits; 
sec. 1085b, if an anlendment results in underlimding of a defined benefit plan, the sponsor must post 
security for (he amounr of  the deficiency; 1 I03(c)(l), "the assets of a plan shall never i~iore to the benefit of 
any employer and shall be held for the exclusive purpose of providing benefits to parlicipantsof the plan." 
The City is similarly constrained by the Chapter 441, Laws of 1947, provisio~is of Chapter 36. which create 
a contractual right to benefits, sec 36-1 3, and the law of irusts. 



Bernard J.  Allen 
June21 ,2010  
Page 6 

extent that they function in their capacity as iplan atlministl.ators, not when they conduct 
bl~siness that is not regulated by ERISA." Bniwcs I,). Lrq?, 927 F.2d 539, 544 (1 I"' Cir 
I 99 I ) . ~  

Coritr-cictiicil Li~iiitcrtior~s lo l.in~dirig C11or1,ocs 

In ll~iscorisiri Profi.ssio~~nl Police Associrrtiolr I: Liglitbo~~r-11, 2001 W1 59, 243 Wis. 2d 
512, 627 N.W.2d 807, the caul-t, in an exhaustive opinion concerning the state's pension 
plan reviewed all prior applicable Wisconsin cases. The caul-t held that participants in a 
public pension plan have contractual rights to their benefits, but the participants do not 
have "a property right to determine exactly how employers filltill their benefit 
co~nmit~nents . . . without showing some tangible injury." I .  a .  179. The court also 
held the participan'ts have no "right in a particular regimen of employer funding . . . or the 
timing of employer required contributions" unless the changes threaten "the security of 
the trust fund." Id. Par. 176. 

The Lightbourn case does not identify what kind of changes to a funding policy would 
constitute a tangible injury. Nevertheless, the case suppol-ts the conclusion that a change 
to a public pension funding policy that is reasonable, that is within the bounds of 
responsible actuarial practice, antl that modifies ccrtain policy coniponents within 
actuarially sound parameters, is a lawful change because it does not deprive l~articipants 
of their contl-actual rights to benefits 01- cause tangibly i ~ ~ j u r e  to their propel-ty rights. 

We will now address whether the action of the Coinmon Council and the Mayoi- in 
adopting File No. 091274 infiinged on thc fiduciary responsibilities of the board, and 
whether the board members could be held liable in the event of iinpaiinnent of the fund. 
Based upon the above discussion, we believe we can justifiably conclude the following: 

I .  The Common Council was acting as a settlor, antl not as a fiduciary, when it anlended 
Chapter 36 to adopt the new funding policy. The amendment was directed to a change in 
plan design, and did not involve either investment or expenditure of fund assets. We note 
that if the Common Council and the Mayor were held to the same standards as a fiduciary, 

4 Accordingly, when a member of the c o m m o ~ ~  council, who is also a member of the pension board. votes 
as a common council meniber on changes to plan design, he or she is no1 acting as a plan fiduciary because 
he 01- she is not acting ill his or her capacity as a plan odmi~iistrator. The same is true of a ~ueoiber of a 
union board, who is also a member o f  the pension board. voling on the position his or  hel- union should 
take on pension bellefils iu collective bargaining. 
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their actions would not have raised any issues concerning breach of  fiduciary drrty 
because the changes to the funding policy codified had been appr-oved by the system's 
actuary and the pension board, coniplied with the federal tax law, and did not violated the 
contractual rights of members or beneficiaries. 

2. The action of the Common Council, in adopting a i~.uunding policy change that had been 
p~.cviously approved by the board, did not infringe upon the fiducial-y uesponsibility of the 
board because the board has no fiduciary responsibilities concerning plan design. In tlic 
future, both the boa]-d and the Common Council must approve any change in thc funding 
policy. 

3. Accol-dingly, there is no basis for any liability of board rnembers arising out of the 
Common Council's adoption of the amendment. 

Very truly yours, 

RUDOLPH M. KONRAD 
Deputy City Attorney 
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Annuity and Pension Board 
Employes' Retirement System 
City of Milwaukee 
Attn: Jerry Allen 
789 North Water Street 
Suite 300 
Milwaukee, WI 53202 

August 19, 2009 

Re: Opinion Regarding ERS Funding Policy 

To: Annuity and Pension Board 

By letter dated June 24, 2009 (copy attached), we have been requested to 
provide the Annuity and Pension Board ("Board") of the City of Milwaukee Employes' 
Retirement System ("ERS" or "Plan") with an opinion regarding the following: 

1. Is the ERS Board authorized to adopt the Plan's funding policy, including 
components related to measuring the actuarial value of assets and amortization of 
unfunded liability? 

2. If the answer to the first question is "yes," how should the ERS Board 
proceed as a fiduciary to fulfill its obligation in connection with adopting the funding 
policy? 

3. What actions would be required to remove this responsibility from the 
ERS Board and transfer it to the City of Milwaukee and other participating employers? 

The opinions set forth herein are subject to and limited by information that has 
been made available to us by the City; the ERS staff and Buck Consultants, the ERS 
actuary. In rendering these opinions we have relied on the accuracy of the information 
provided to us, including the facts summarized below, and our opinions are based upon 
and subject to those facts. 
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The ERS is a defined benefit retirement plan for employees of the City of 
Milwaukee and participating City Agencies (collectively, the "City"). The Plan was 
created in 1937 by the Employes' Retirement Act which is incorporated in Chapter 36 of 
the Milwaukee City Charter (Charter). Members of the Plan receive pension benefits 
which are calculated in accordance with Chapter 36. 

The Plan is funded principally by tax dollars contributed by the City, and 
investment income from prior contributions. Chapter 36 requires the City to maintain 
adequate funding and reserves for the payment of the Plan's accrued liabilities. Charter 
§§ 36-08-6 and 36-13-4-a. The Board uses an actuary to determine the funding 
requirements of the Plan. Charter§ 36-15-13. Each year the actuary projects the total 
amount of present and future benefits owed to members as a result of employee service 
through the date of the valuation (i.e., _accrued liability) based upon the number of 
employees, their ages and other factors. Charter§ 36-15-15. The actuary then 
calculates the amount necessary to fund the accrued liability. If the accrued liability 
exceeds the value of the Plan's assets, the City must make a contribution towards the 
unfunded liability. If the amount of the accrued liability is less than the value of the 
Plan's assets, the surplus is accumulated in the Plan and the contribution required by 
the City is reduced or eliminated. 

The Board approves the actua~y's valuation and certifies the contribution due 
from the City each year. Charter§§ 36-08-6-e and 36-15-15. As part of this approval 
and certification process, the Board adopts the Plan's funding policy. The funding policy~ 
components of the annual valuation establish the methodology for the determination of ~ 
an adequate funding level for the Plan. y£. 

Earlier this year, the City requested and received permission from the Board to -<J,·""'1 

consult with the Plan's actuary. The purpose of the consultation was to seek review by 1-t' 
the actuary of a City proposal to modify the Plan's funding policy in order to address the 
current economic environment and contribution volatility. The objectives of the City's 
proposal were twofold: (1) to continue to finance retirement benefits in an actuarially 
responsible manner; and (2) to manage the volatility of contributions needed from the 
City to finance the Plan. The proposed funding policy called for changes to the asset 
corridor (i.e., expand the actuarial asset variance from 10% to 20%), the as 
smoothing period (i.e., increase the period from 3 to 5 year ortization payment 
type (i.e., change from level dollar to level percent yroll), the amortization method 
(i.e., change from open to closed until.expecte f\uture lifetime is reached and then keep 
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WN'~ 
open), and the amortization period (i.e., increase from expected future~ifetime to 25 
years). 

The actuary consulted with the City and concluded in a letter dated June 26, 
2009 (copy attached) that the City's proposal is "a reasonable funding policy, within the 
bounds of responsible actuarial practice." According to the actuary, the proposal places 
the Plan's funding policy more in line with the current practices of a majority of Public 
Employee Retirement Systems. Also according to the actuary, the existing policy is 
more susceptible to market swings which result in contribution volatility. This presents 
management and budget issues for th~ participating employers. 

The Cit ' din proposal is currently under consideration by the Board. 
Individual Board members have met with the ERS actuary regarding the components of 
funding po icy. e ac uary has provided data comparing the existing policy with the 
proposed changes. The actuary sent a letter to the Board dated August 14, 2009 (copy 
attached) concluding that "[t]he proposed policy modifies certain policy components 
within actuarially sound parameters, helps maintain funding requirements and achieves 
a balance between being sensitive to the current economic environment and 
contribution volatility." A special meeting of the Board has been scheduled for August 
27, 2009 to consider the City's proposal and to comply with the September 1 date for 
Board certification of the City's annual contribution to the Plan. (Section 36-08-6-e, 
Charter.) 

ANALYSIS AND DISCUSSION 

Question 1: Is the ERS Board authorized to adopt the Plan's 
policy, including components related to measuring the 
actuarial value of assets and amortization of unfunded 
liability? 

We conclude the Board is not only authorized, but as a practical matter is 
required, to adopt the Plan's funding policy, including the components related to 
measuring the actuarial value of assets and amortization of unfunded liability. 

The duties and responsibilities of the Board are set forth in Chapter 36 of the City 
Charter. The Board is charged with "[t]he general administration and responsibility for 
the proper operation of the retirement system and for making effective the provisions of 
this act ... "Charter§ 36-15-1-a. The Board is authorized to "designate an actuary who 
shall be the technical advisor to the board on matters regarding the operation of the 
funds ... and shall perform other duties required in connection therewith." Charter 
§ 36-15-13. Those actuarial duties include assisting the Board with the annual valuation 
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and determination of the contribution payable to the Plan by the City. Charter §§ 36-08-
6-e and 36-15-15. Chapter 36 requires the Board to certify on or before September 1 of 
each year the amount payable to the retirement system by the City. Charter § 36-08-6-
e. This calculation is based on the funding policy, and as a practical matter, the Board 
cannot approve the annual valuation or make this certification without adopting or 
ratifying a funding policy. 

Based on the authority granted to the Board by Chapter 36, and inherent in the 
Board's responsibility to approve the annual valuation and determine the contribution 
required to satisfy employer funding obligations, we conclude that the Board is required 
to review and adopt a funding policy in order to satisfy its fiduciary obligations to the 
retirement system. 

Question 2: If the answer to the first question is yes, how should 
the ERS Board proceed as a fiduciary to fulfill its 
obligation in connection with adopting the funding 
policy? 

The ERS Board should proceed as a fiduciary to fulfill its obligation to certify on 
or before September 1 the amount of the contribution due from the City. The Board 
fulfills its fiduciary obligations by acting prudently in managing the Plan's assets and by 
engaging in a process that demonstrates an appropriate level of due diligence. 

While governmental plans are not subject to the provisions of the Employee 
Retirement Income Security Act ("ERISA"), 29 U.S.C. §§ 1001 - 1453, the provisions of 
ERISA, including those related to fiduciary duties, are grounded in well-established trust 
principles and are instructive in guiding most governmental plans. Under ERISA a plan 
fiduciary must perform his or her duties in a prudent manner, i.e., using the care, skill, 
prudence and diligence under the circumstances then prevailing that a prudent person 
acting in a similar capacity and familiar with such matters would use in the conduct of an 
enterprise of similar character and aims. Thus, an objective standard, sometimes 
referred to as the prudent person rule, is applied to actions taken by a plan fiduciary. 
This legal principle is reflected in Wisconsin case law as well. For example, in 
Sensenbrenner v. Sensenbrenner, 76 Wis. 2d 625, 635, 252 N.W.2d 47 (1977), the 
court stated that plan trustees must "exercise diligence, prudence, and absolute fidelity" 
in managing trust assets. Moreover, in accordance with tax rules applicable to the ERS, 
l.R.C. § 401 (a)(2) ("Code"), a plan fiduciary is obligated to administer the plan for the 
exclusive benefit of its participants and beneficiaries. 
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In applying ERISA, the Department of Labor has ruled that persons who have 
the authority to make any decisions as to plan policy, interpretations, practices or 
procedures (as opposed to the performance of administrative tasks for a plan within the 
framework of such plan's policies, interpretations, rules, practices and procedures) are 
plan fiduciaries. In particular, ERISA requires that every employee benefit plan "provide 
a procedure for establishing and carrying out a funding policy and method consistent 
with the objectives of the plan and the requirements of this [title]." 29 U.S.C. § 1102 
(b )(1 ). This provision is found within Part 4 of ERISA relating to fiduciary 
responsibilities. As a fundamental ma_tter, funding policy, including any underlying 
funding and actuarial assumptions, refers to the method used to determine the periodic 
contributions that should be made to a pension plan so as to accumulate sufficient 
assets for paying future benefits. 

Case law is consistent with the ERISA provision which places the establishment 
of funding policy within the purview of a fiduciary's responsibility. In Wisconsin 
Professional Police Association v. Lightbourn, 2001 WI 59, 243 Wis. 2d 512, 627 
N .W.2d 807, the court addressed the issue relating to a public retirement board's 
authority to adjust an employer's unfunded liability balance in order to reflect changes in 
certain actuarial assumptions used to value the benefit liabilities under the plan. The 
court held, inter alia, that the "Board [is vested] with clear 'authority to maintain proper 
actuarial funding of the Wisconsin retirement system."' Wis. Prof'/ Police Ass'n, 243 
Wis. 2d 512, ~ 206. The court continued by stating "the Board may change actuarial 
rates in response to changed economic conditions upon recommendation of the 
actuary, or if necessary to maintain proper actuarial funding of the system." Id.~ 208. 
Moreover, the court held that, while participants have a property right in having their 
benefit commitments fulfilled, participants do not have "a property right to determine 
exactly how employers fulfill their benefit commitments ... without showing some 
tangible injury." Id.~ 179. 

The above-cited authority is instructive in interpreting Chapter 36 of the City 
Charter, and we recommend that the ERS Board act prudently with due diligence in 
proceeding with consideration of the Plan's funding policy and certification of the annual 
contribution due from the City. We understand that the Board's actuary has reviewed 
the City's proposed policy and has concluded that it is "reasonable," within the bounds 
of "responsible" actuarial practice, "helps maintain funding requirements and achieves a 
balance between being sensitive to the current economic environment and contribution 
volatility." \j\Je understand that individual Board members have met with the actuary in 

... order to familiarize themselves with the proposal:_ We further understand that a special 
Board meeting has been scheduled to consider funding policy. At that meeting, the 
Board should act prudently through consideration of all relevant factors, including the 
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current funding level of the Plan, market conditions, and long range funding of the Plan 
sufficient to accumulate assets for paying future benefits. In this regard, although we 
have not found any authority specifically addressing the issue, we believe it appropriate 
for the Board to consider as relevant factors contribution volatility and the City's ability to 
manage and budget for annual contributions. We recommend that the Board then 
adopt a funding policy based on all of the relevant factors. 

Question 3. What actions would be required to remove this 
responsibility from the ERS Board and transfer it to 
the City of Milwaukee and other participating 
employers? 

As discussed in our response to question number 1, the Board is charged with 
the responsibility for determining the contribution due from the City under Chapter 36 of 
the City Charter. Unless or until the City amends Chapter 36, that responsibility 
remains with the Board. There are significant policy reasons why this responsibility 
should remain with the Board. To invite the City to make funding policy is to politicize 
the issue and subject it to election cycle pressures. Unlike the City, the Board (whose 
members reflect both City and plan participant interests) should be able to consider the 
long-term perspective and balance the Plan's need for adequate funding with the need 
of the participating employers to be able to reasonably manage and budget for annual 
contributions. 

OPINIONS 

Based upon our review of the facts presented to us and consideration of the 
provisions of Chapter 36 of the City Charter, case law, and instructive guidance found in 
the Code and ERISA, we conclude as.follows: 

1. The ERS Board is both authorized, and as a practical matter required, to 
adopt the Plan's funding policy, including the components related to measuring the 
actuarial value of assets and amortization of unfunded liability. 

2. The ERS Board should proceed as a fiduciary to fulfill its obligation to 
adopt the Plan's funding policy and certify on or before September 1 the contribution 
due from the City. 

3. Determination of the Plan's funding policy remains with the Board unless 
or until the City amends Chapter 36 to provide otherwise. 
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If you have any question regarding this letter or the legal opinions included 
above, please direct them to the undersigned. 

Very truly yours, 

c9:::1!~ 
JWG/pal 

Enclosures 
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Attorney James W. Greer, Jr. 
Whyte, Hirschboeck & Dudek, S.C. 
555 East Wells Street, Suite 1900 
Milwaukee, WI 53202-3819 

June 24, 2009 

RE: Actuarial Evaluations and Funding Policy 

Dear Attorney Greer: 

City of Milwaukee 
Employes' Retirement System 

Bernard J. Allen 
Executive Director 

Thomas A. Rick, CFA 
Chief Investment Officer 

Martin Matson 
Deputy Director 

At its June 18, 2009 monthly meeting, the Employes' Retirement System (ERS) Annuity and 
Pension Board (Board), received and accepted permission from the City of Milwaukee 
Attorney's office, to seek outside legal counsel. The ERS is in the midst of its annual actuarial 
valuation. The board h~s a number of questions related to the valuation process as follows: 

1. Is the ERS Board authorized to adopt funding assumptions, including those related to 
measuring the actuarial value of assets and amortization of unfunded liability? 

2. If the answer to the first question is yes,. how should the ERS Board proceed as a 
fiduciary to fulfill its obligation in.conriection\vith ~dopting funding assumptions? 

3. What actions would be requrred to remove· this responsibility from the ERS Board 
and transfer it to the City of Milwaukee and other participating employers? 

Please find attached a documentthat references the citations from Chapter 36 of the Milwaukee 
City Charter. . · ·. . .. , · · 1 

If you have any questions, please do not hesitate to contact me at (414) 286-5454. Thank you for 
your assistance in this matter. Time is of the essence as the ERS Board is required to accept the 
annual valuation in September, and the. Board's actuary needs at least 30 days lead time to 
produce the valuation. · 

BJA:mtm 
enclosures 
c: Annuity and Pension Board 

;3::' 
.Bemard.J Allen 
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· ... 

Chapter 36/Board Rule References to Board's responsibilities with valuations 

36-02-3 Actuarial-·Equivalent 
. "Shall mean a benefit of equivalent value as determined on the basis of 

the tables most recently adopted by the board" 

36-08-6 City Contributions, 36-08-6-a Retirement Fund· 
" ... there shall be paid annually into the retirement fund by the city and city 
agencies for the preceding fiscal year an amount equal to the "normal 
contribution" as that term is defined in subd. 1, plus the amount required to 
bring the expected actuarial funded status. of the retirement fund, as of the date 
of the contribution is payable, to a percentage in excess of 100%. 11 

36-08-6-a-1 Normal Contribution 
Th8' normal contribution for the retirement fund ·for the~ preceding fistal year 
shall be the growth in actuarial accrued liability expected as a result of service in 
that year for all members participating· in .the retirement fund reduced, but not 
below zero, by member contributions expected to be deposited in the retirement 
fund under sub. 7. The actuarial accrued liability as of the valuation date shall 
be the portion of the total liabilities of the .retirement fund that_ is based on 
service earned as of the valuation date by each active member, beneficiary and 
separated vested member who has . not. withdrawn accumulated c_ontributions. 
The normal contribution shall be_ determined separately .in respect of firemen and 
policemen. The determination of the -normal· contribution shall be based on the· 
such interest, mortality, separation, morlJidity_ and retirement tables as have 
been adopted. by the board. The normal contribution shall be determined by the 
actuary after each _valuation." 

. 36-08-6-a-2 
"Any difference between the actuarial accrued liability as. defined in subd .. 1, and 
·the sum of the actuarially determined value of the assets of the retirement fund 
plus any unamortized bases established under this par. in prior valuations, shall 
be amortized over a period which_ will not exceed 30 years from the valuation 
date on which . such difference is established; provided that as part . of the 
valuation next following a fiscal ·year in which the city and city agency 
contributions are zero due to application of the 100% funded status limitation of 
this par. The actuary may eliminate any previously established amortization 
schedules and bases and shall recalculate . a new "fresh start" amortization 
schedule. Future payroll growth may be taken into account in the amortization 
p roce_ss." 

36-15-1 Administration 
" ... The general administration and responsibility for the proper operation of the 
retirement system and for making effective the provisions of this act are herby 
vested in an annuity and pension board ... " 



36-15-7 Officers and employes; expenses· 
"~ .. (The Board) shall appoint an executive director and shall engage such 
actuarial and othe.r service as shall be required to transact the business of the 
retir_ement system." 

36-15-13 Actuary 
·· - ·"The board shall designate an actuary who shall be the technical advisor 
of the board on . matters regarding the operation ·of the funds created by the 
provisions of this act, and shall perform such other duties as are required · in 
connection therewith." 

36-15-14.Periodic Valuations; Tables and Rates Thereon 
"At .least once in each 5-year period the actuary shall make an actuarial 
investigation into the mortality, service and compensation experience of the 
mernbe~s and beneficiaries of the retirement system, and shall make a valuation 
of the assets and liabilities of the funds of the system, and taking into account 
the re·sults·· of· such investigation and valuation, the board shall adopt for the 
·retirement system such m·ortality, service and· other tables as shall be deemed 
necessary." 

36-1_5-15 Annual Valuations · . . 
"On the· basis of such tables as the board shall adopt, ·the actuary shall make an 
annual valuation of. the assets and liabilities of the funds of the -retirement 
system." 

Board Rules a~d Regulations 

· I.D Mission of the Trustee/Members of the· Board 
· "The administration and responsibility for the proper operation of the ERS are 

vested in the Board .... " 
"The purpose of the Board of Trust~es is to assure the following: 
I.D.4. A retirement system based on sound actuarial principles;" 

II.C Duties'·and Responsibilities of Officers and Employes 
II.C.4.A "The Executive Director shall ... " 
II.C.4.A.16 "direct the preparation of the records of data to serve as the basis or 
the actuarial report and interpret information received from the· Actuary" 

VII Board Members/Areas of Responsibility 
VILE Selection of Consultants/ Advisors 
VII.E.2 Actuary J 

"T_he board shall select an Actuary who shall be the technical advisor of the 
Board on maters regarding the operation of the funds created by the provisions 
of Chapter 36 of the Milwaukee City Charter and who ·shall be responsible for the 
actuarial operation of the ERS in accordance with the actuarial provisions of the 
law. The Actuary shall be directly responsible to the Board for this work." 
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June 26, 2009 

Mr. Mark Nicolini 
Budget and Management Director 
Department of Administration 
City Hall, Room 603 
200 E. Wells St. 
Milwaukee, WI 53202 

Re: City of Milwaukee Employes' Retirement System - Proposed Funding Policy 

Dear Mr. Nicolini: 

As requested, we have reviewed you June 161
h, 2009 letter on a proposed funding policy for the 

City of Milwaukee Employes' Retirement System and find it to be one of many existing options 
that is a reasonable funding policy, within the bounds of responsible actuarial practice. 

The undersigned is a Member of the American Academy of Actuaries and meets the Academy's 
Qualification Standards to issue this Statement of Actuarial Opinion. 

Please call me at (312) 846-3669 with any questions. 

Sincerely, 

Larry Langer, ASA, EA, MAAA 
Principal, Consulting Actuary 

LL:pl 
12736/CxxxxRETxx-Nicolini.doc 

cc: Marco Ruffini (Buck) 

One North Dearborn Street, Suite 1400 ·Chicago, IL 60602-4336 
312.846.3000 • 312.846.3999 (fax) 
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August 14, 2009 

Annuity and Pension Board 
Employes' Retirement System 
City of Milwaukee 
Attn: Jerry Allen 
789 North Water Street 
Suite 300 
Milwaukee, WI 53202 

Re: City of Milwaukee Employes' Retirement System - Proposed Funding Policy 

Board Members: 

As you are aware, Buck Consultants has reviewed the proposed funding policy for the City of 
Milwaukee Employes' Retirement System and finds it to be a reasonable funding policy, within 
the bounds of responsible actuarial practice. The proposed policy modifies certain policy 
components within actuarially sound parameters, helps maintain funding requirements and 
achieves a balance between being sensitive to the current economic environment and 
contribution volatility. 

The undersigned is a member of the American Academy of Actuaries and meets the Academy's 
Qualification Standards to issue this Statement of Actuarial Opinion. 

The undersigned is available for the special meeting of the Board scheduled for August 27, 2009. 
In the interim, if you have any questions regarding funding policy, please call me at (312) 846-
3669. 

Sincerely, 

Larry Langer, ASA, EA, MAAA 
Principal, Consulting Actuary 

LL:pl 
12736/C6678RETOl-Prop-Fund-Policy.doc 

cc: Marco Ruffini, Buck Consultants 

One North Dearborn Streel Suite 1400 ·Chicago, IL 60602-4336 
312.846.3000 • 312.846.3999 {fax) 
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